CHAMBERS

BRAZIL
UK

Global Practice Guides

TMT

LAW & PRACTICE:

p.<?>
p.363

Contributed by Mattos
ArnoldFilho,
& Porter
Veiga
LLP
Filho, Marrey Jr. e Quiroga

‘Law & Practice’
sections provide easily accessible information on
UK – The
Trends
& Developments
navigating the legal system when conducting business in the jurisdiction. Leading lawyers explain local law and practice at key transactional
Contributed
by of doing business.
stages and
for crucial aspects

Preiskel & Co LLP

TRENDS & DEVELOPMENTS: NATIONAL:

p.<?>
p.377

Contributed by Campos
Preiskel &
Mello
Co LLP
Advogados

The ‘Trends & Developments’ sections give an overview of current
trends and developments in local legal markets. Leading lawyers analyse particular trends or provide a broader discussion of key developments in the jurisdiction.

TRENDS
DOING BUSINESS
& DEVELOPMENTS:
IN UK:
NORTH EAST:

p.<?>
p.382

Contributed
Queiroz Cavalcanti
Chambers by
& Partners
employ aAdvocacia
large team of full-time researchers (over

140) in their London office who interview thousands of clients each
The ‘Trends & Developments’ sections give an overview of current
year. This section is based on these interviews. The advice in this section
trends and developments in local legal markets. Leading lawyers anais based on the views of clients with in-depth international experience.
lyse particular trends or provide a broader discussion of key developments in the jurisdiction.

2016

DOING BUSINESS IN BRAZIL:

p.<?>

Chambers & Partners employ a large team of full-time researchers (over
140) in their London office who interview thousands of clients each
year. This section is based on these interviews. The advice in this section
is based on the views of clients with in-depth international experience.

UK
TRENDS & DEVELOPMENTS:

p.3

Contributed by Preiskel & Co LLP

The ‘Trends & Developments’ sections give an overview of current
trends and developments in local legal markets. Leading lawyers analyse particular trends or provide a broader discussion of key developments in the jurisdiction.

Trends
UK
Trends
& Developments
& Developments
UK
Contributed by Preiskel & Co LLP Authors: Daniel Preiskel, Contributed
Ronnie Preiskel,
by Preiskel
Tim Cowen,
& Co LLP
Natalia
Authors:
Porto

Trends & Developments
Contributed by Preiskel & Co LLP
Preiskel & Co LLP is a business law firm, based in the City
of London. The firm was founded in 2004 and is best known
for its expertise in the telecommunications sector. The firm
attends a broad range of UK and international clients, located in continental Europe, North and South America,
Russia, Africa and the Middle East. It advises governments,
multinationals, regulators and owner-managed businesses
as well as other law firms and major consultancies. Preiskel
& Co specialises in UK and international corporate, commercial (including IPR), regulatory and competition law
matters with a focus on TMT. Whilst the firm is particularly
known for its work in the telecommunications sector, it also
has extensive experience in advising technology (including
fintech companies) on a wide range of issues. Preiskel & Co

has an international team of lawyers working in Spanish,
Portuguese, German, French, Italian and Hebrew from its
office in the City of London.
The firm is currently advising a number of complainants
in the commission’s ongoing investigations into Google’s
abuse of dominance, as well as running the leading UK
High Court case against Google for damages and other relief. This is the latest in a long line of competition law and
competition law damages cases that its lawyers have taken
over many years, including advising on merger control laws
and their applicability to client transactions.
It is also known for having successfully won the appeal in
front of the Lord Chief Justice in the ‘Twitter joke trial’.

Authors
Daniel Preiskel is a senior partner at
Preiskel & Co LLP. His main clients are
telecommunications and technology
companies and his works covers, commercial, regulation (including telecoms and
data privacy regulation) and corporate
transactions. He is a member of MEF (Mobile Ecosystem
Forum), ISPA (ISP Association), ITSPA (Internet Telephony Services Providers’ Association), FCS (Federation of
Communications Service Providers, iMVNOx (the
International MVNO Association), the IBA (former
Vice-Chair Communications Law Committee), Lexing
(the only UK member of the network of leading digital and
emerging technology law). Preiskel has published many
articles in a range of telecoms related journals and has
spoken at numerous prestigious industry and legal
conferences on communications and technology law.
Together with colleagues at Preiskel & Co LLP, he is
currently writing the UK chapter of an international guide
to Robot Law.
Ronnie Preiskel is a managing partner at
Preiskel & Co LLP. His main clients are
telecommunications and technology
companies and his works covers corporate, commercial, regulation and competition law. He is a member of MEF (Mobile
Ecosystem Forum), ISPA (ISP Association), ITSPA
(Internet Telephony Services Providers’ Association), FCS
(Federation of Communications Service Providers,
iMVNOx (the International MVNO Association), the IBA
(Communications Law Committee), Lexing (the only UK
member of the network of specialist digital and emerging
technology law).

Tim Cowen is a partner at Preiskel & Co
LLP. His practice covers the full range of
competition law matters, with, in particular, competition law litigation in the UK
and continental Europe. He was a founder
of The Open Computing Alliance, a Board
Member of the International Institute of Communications.
Cowen is a member of MEF (Mobile Ecosystem Forum),
ISPA (ISP Association), ITSPA (Internet Telephony
Services Providers’ Association), FCS (Federation of
Communications Service Providers, iMVNOx (the
International MVNO Association), the IBA (former
Vice-Chair Communications Law Committee), Lexing
(the only UK member of the network of specialist digital
and emerging technology law). He has taught for a number
of years and is a Visiting Professor at City University and
guest lecturer at Imperial College and was from 1985-1993
a guest lecturer at Queen Mary College London.
Natalia Porto is an associate at Preiskel &
Co LLP and specialises in IP and TMT law.
Her experience includes advising on MVNO
matters, data protection, IPR licensing and
E-commerce. She is a member of MEF
(Mobile Ecosystem Forum), ISPA (ISP
Association), ITSPA (Internet Telephony Services Providers’
Association), FCS (Federation of Communications Service
Providers, iMVNOx (the International MVNO Association),
the IBA (Communications Law Committee), Lexing (the only
UK member of the network of specialist digital and emerging
technology law). She is currently writing the UK chapter of an
international guide to Robot Law and has published work on
digital privacy and data security.
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Introduction and Overview

The legal and regulatory framework for the TMT sector in
the UK and EU is expected to undergo significant changes
over the next few years. The drivers for change are coming
from a variety of sources including (in particular due to decisions of the competition authorities and courts):
Consolidation
In terms of mobile telecommunications, a significant impact
is expected due to the upcoming decision on the proposed
H3G/O2 merger. Similarly, the outcome of the EU Commission’s abuse of a dominant position proceedings against
Google could significantly impact on online search and
other online activities.
EU Digital Single Market
The Digital Single Market Strategy by the European Commission started a process aimed at facilitating access to digital goods and services by consumers and business, boost
innovation and economic growth related to digital services.
The Connected Continent package looks to implement a
telecoms single market which will change the playing fields
for traditional telecoms operators and OTT providers with
the end of roaming charges and harmonisation of rules on
net neutrality.
General Data Protection Regulation
Developments on the European data protection framework
have arisen with the recent decisions from the Court of Justice of the European Union (“CJEU”) in respect of personal
data made available through search engines (the “right to be
forgotten”) and the invalidation of the Safe Harbour Scheme
for data flow between the EU and the US. The upcoming
General Data Protection Regulation will implement key
changes in the regulatory framework related to the processing of personal data in the EU.
Ofcom’s Strategic Review
In the UK, Ofcom’s Strategic Review of Digital Communications will examine competition, investment, innovation
and the availability of all digital communications services
in order to assess Ofcom’s regulatory approach for the next
10 years. This will include addressing challenges such as
whether BT Openreach needs to be structurally separated
from the rest of BT, which by the time of publication is likely
to have acquired EE.
Investigatory Powers Bill
If approved, the Investigatory Powers Bill will increase the
government’s powers of surveillance of digital communications and have a significant impact on individuals’ privacy
on the one hand and upon communication service providers
on the other hand.
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Consumer Protection
The recent Consumer Rights Act 2015 introduces key changes to the consumer protection legislation, especially with regards to enforcement of consumer rights as well as the rights
and remedies applicable to the provision of digital content.
Disruptive technologies
The UK Government has recognised big data, robotics and
autonomous systems among the eight great technologies in
which the UK is or can be a global leader. The current developments in the legal and political field related to the regulation of drones and automated cars, together with the resulting privacy concerns, show that regulators are still uncertain
as to how disruptive technologies should be regulated.
Industry players and regulators therefore face daunting
challenges in the face of market consolidation, disruptive
technologies and privacy concerns on privacy in shaping the
future legal framework.

Telecoms
The Consolidation Trend Among Telecoms Operators
The consolidation trend for the telecoms markets is expected
to continue in the UK and across Europe. The BT/EE merger
is expected to be formally cleared in 2016 and a decision on
the H3G/O2 merger expected in Q2 2016. These two mega
UK mergers follow hot on the heels of mergers in Ireland,
Germany and Austria, while a Mobile Network Operator
(MNO) merger in Denmark collapsed having failed to gain
EU merger approval.
It is not possible to predict how European mobile markets
will shape up in future, we expect that in most cases the
consolidation process will lead to the presence of no more
than three MNOs. With the withdrawal from the UK mobile
market of Deutsche Telekom’s T-Mobile, France Telecom’s
Orange and Telefonica’s O2 (if cleared), it seems that we are
unlikely to see a major pan-European MNO player emerge.
However we do expect that the MNOs will be increasingly
likely to be looking to provide quad-play services in future.
Whereas shareholders and investment banking analysts view
the EU consolidation process favourably, the reduction of
competition among MNOs in the UK could bring undesired
consequences such as an increase in prices to consumers.
Innovative Mobile Virtual Network Operator (MVNO) may
also be impacted by the consolidation process. MNOs in
consolidated markets are less likely to take risks in seeking to generate wholesale revenues through MVNOs, which
they may see as increasingly likely to cannibalise the MNOs’
existing customer base.
The UK and EU regulatory framework is faced with the challenge of keeping up with the rapid pace of change in the
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telecom markets as major operators consolidate. The recent
deals raise the question of whether the current framework
is adequate and up to date to cover recent and future deals.
Will Competition Law Curb further Telecom Consolidation?
One key issue with the increasing calls for consolidation in
the industry is whether the competition authorities will regard this trend as posing significant risk that competition
will be reduced and prices will increase for consumers.
There is no doubt that in the past, under the previous European Commission, mobile mergers were approved with
limited conditions being imposed. For example, the mobile
network mergers in Austria, Ireland and Germany were permitted subject to commitments.
However, a newly constituted European Commission appears to be taking a stricter line. The recent Danish case
fell apart despite steps being taken to provide more serious
commitments and a structural solution to meet the European Commission’s concerns. A similarly strict approach is
expected in the H3G/O2 merger. This could result in the
creation of a new fourth mobile operator and/or commitments towards MVNOs and also means that any further
consolidation in the industry will face thorough examination in terms of risks that competition will be reduced and
prices will go up for consumers.
Digital Single Market Strategy and the Connected Continent package for a telecom single market
As a result of the efforts towards a telecoms single market,
the European Commission launched the Digital Single Market Strategy. This aims to realise the opportunities offered by
digital technologies by providing better access for consumers and businesses to online goods and services across the
EU, creating the right conditions for digital networks and
services to flourish and maximising the growth potential of
the EU digital economy.
The strategy contains specific actions and proposals over sale
and purchase of digital goods, enhanced co-operation between member states as to consumer protection, a dedicated
package for copyright and content exchange (including geoblocking issues, e-commerce and Services Directives review)
and proposals to achieve a ‘free flow of data’ within the EU.
The Digital Single Market Strategy will come hand in hand
with the Connected Continent legislative package for a telecoms single market. The package intends to simplify rules for
telecom operators by harmonising some rules for regulation
of the telecom market within the EU, eliminating roaming
and international call premiums charges, introducing new
consumer rights, co-ordinating spectrum assignment and
increasing certainty for investors.

In respect of roaming charges and net neutrality, the European Parliament gave its final approval to the proposed
changes in the telecom regulations following an agreement
with the Council and Commission.
Roaming charges will be abolished in Europe from 15 June
2017, and will be subject to a cap from April 2016 which
will significantly reduce the costs of roaming by about 75%
in comparison with current rates. Although consumers will
certainly benefit from the end of roaming charges, telecom
providers will be faced with the challenge to provide services
for the same price where asymmetric costs are involved, as
costs with network services will vary in the different countries due to factors including real estate availability and
population density.
The proposed rules on net neutrality are aimed at harmonising the rules in the EU and closing the gap in the legal protection related to the right to access the full open internet.
It is anticipated that these rules will have a great impact on
the relationship between telecom and OTT providers. As
telecom providers will be prevented from charging different
values for traffic, the industry will need to find solutions to
obtain leverage and compensate for the costs of investing in
the provision of network services.
Ofcom’s Strategic Review
In March 2015 Ofcom launched its Strategic Review of Digital Communications. The review aims at examining competition, investment, innovation and the availability of all
digital communications services. The rest of the review will
define Ofcom’s regulatory approach for the next 10 years,
including key issues such as access to dark fibre, and whether
to structurally separate BT Openreach from the rest of BT.
The review also addresses other areas of the communications market, including how consumers and business can
be empowered to make competition more effective, and how
to ensure that all households throughout the country have
connectivity with enough quality.
Data Protection
The upcoming General Data Protection Regulation (GDPR)
is expected to be agreed by the end of 2016 and come into
force in early 2018. The proposed regulation will harmonise the processing of personal data in the EU and bring key
changes for the current regulatory framework, comprised by
the Data Protection Directive (Directive 95/46/EC).
The GDPR will extend legal obligations to the data processor and to entities that are outside the EU which process
personal data in connection with the monitoring of, or provision of goods or services to, data subjects residing in the
EU. In view of this, companies outside the EU, eg US companies, and data processors within or outside the EU will
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be brought within the scope of the GDPR and will need to
understand how to comply with the European data protection provisions.
Another development that will challenge US companies is
the CJEU’s recent decision to invalidate the Safe Harbour
Scheme, under which personal data transferred from the EU
to the US was considered adequately protected. The decision
reveals that, in spite of efforts to unify the data protection
regime in the EU, the role of the national supervisory authorities will remain key in the protection of personal data.
Even before the entering into force of the GDPR, it is possible to see a trend from European courts and authorities
to enforce data protection laws on entities that target European citizens. For instance, the CJEU’s decision on the right
to be forgotten in Google Spain v AEPD and Mario Costeja
González considered that Google Spain constituted an establishment of Google Inc in the EU since the processing of data
by Google Inc was closely related to Google Spain’s activities
and targeted users in Spain. Recently, the data protection
authority in France ordered Google to apply removals within
the scope of the Google Spain decision not only to the domain names related to the EU such as google.fr and google.
co.uk but also to the domain name google.com.
In the UK, the pending case Google v Vidal-Hall may define
important issues related to the use of cookies to collect information being used to generate the personalised advertisements on an individuals’ computer screen.
Investigatory Powers Bill
The Investigatory Powers Bill, if approved, is expected to
increase government’s surveillance and investigatory powers
on communications data and introduce investigatory powers
over internet connection records in order to tackle terrorism
and other serious crimes. The Bill may dramatically affect an
individuals’ privacy and internet service providers’ business.
The Investigatory Powers Bill includes elements of the
previous Communications Data Bill (also known as the
“Snoopers’ Charter”), by requiring communication service
providers to record and retain for up to 12 months internet
connection records of individuals’ use of the web (including
social media) and phones. It also introduces government’s
powers for the bulk collection of communications data.
It creates a ‘double-lock’ system for interception warrants,
which will require judicial authorisation following authorisation by the Secretary of State (but exceptions may be allowed in urgent cases) and a single investigatory powers
commissioner formed by a senior judge to oversee these
powers.
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Consumer Rights Act 2015
The recent entering into force of the Consumer Rights Act
2015 brought key changes to the legislation applicable to
consumers.
The Act reformed consumer law on rights and remedies for
defective goods and services, unfair terms in consumer contracts and consumer notices. It also introduced new rights
and remedies for the provision of digital content. It also
extended enforcement remedies in respect of breaches of
consumer law, changed the powers of enforcement authorities under certain consumer laws and allowed consumers to
bring collective actions related to businesses’ anti-competitive behaviour.
The Revised Payment Services Directive
On 8 October 2015, the European Parliament adopted the
revised Directive on Payment Services (“PSD2”). The PSD2
is a step towards a digital single market and aims at enhancing the protection for European consumers and businesses,
promoting efficient and cheap payment services and innovation, and improving the security of payment services.
The PSD2 will be formally adopted by the EU Council of
Ministers shortly and will be published in the Official Journal of the EU. From that date, EU Member States will have
two years to implement the PSD2 in their national laws.
The key changes brought by the PSD2 will be: the introduction of strict security requirements for the initiation and
processing of electronic payments and the protection of
consumers’ financial data; opening the EU payment market
for companies offering consumer or business-oriented payment services based on the access to information about the
payment account (the so called payment initiation services
providers and account information services providers); enhancing consumers’ rights, including reducing the liability
for non-authorised payments, introducing a “no questions
asked” refund right for direct debits in euro; and prohibition
of surcharging (additional charges for the right to pay, for
example, with a card) whether the payment instrument is
used in shops or online.
Google
2016 is likely to see a number of competition law cases
against Google in relation to shopping and maps as well as
the aforementioned Google v Vidal-Hall case.
The antitrust investigation initiated by the European Commission against Google may lead to a decision that Google
is abusing its dominant position by favouring its own comparison shopping product in its general search results pages
to the detriment of consumers and competitors.
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The Commission has also opened a separate antitrust investigation of Google’s conduct in respect of its mobile operating system Android. The investigation will assess whether
Google has hindered competition by requiring or incentivising smartphone and tablet manufacturers to exclusively
pre-install Google’s own applications or services, preventing
them to develop and market modified competing versions
of Android, and bundling Google applications and services
on Android devices with other Google’s applications and
services.
In the UK, the upcoming decision in Streetmap v Google
will assess whether Google has abused its dominant position
as a search engine by bundling Google Maps with Google
Search, which results in Google Maps appearing as clickable
thumbnail in a box at the top of a search page when the user
searches for geographical places.
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