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be confused with the 19 Euro Cents (+VAT) cap on the retail cost 
of international calls within the EU for consumers effective as of 
15 May 2019, already in force under The Roaming Regulation.

Efficient use of spectrum:  This will include new “use it or leave 
it” provisions, simplifying and harmonising spectrum licence 
conditions and providing a minimum 20-year licence period for 
wireless broadband service provision.

Other Areas Addressed by the EECC
1. Licensing – Simplification of general authorisation by 

means of a basic notification process.
2. Universal Service Obligations (“USOs”) – Including 

affordable and adequate broadband internet service.
3. Numbering – Including allocations to non-ECS/ECN 

providers.
4. Porting – Gaining provider carrier switching (of particular  

relevance in the UK).
5. Network Security and Resilience.

EECC Impact on Various Parts of the 
Communications Ecosystem
Before delving into further detail, I thought it would be helpful to 
share a few thoughts as to how certain Communications Providers 
(“CPs”) in the ecosystem might be affected by the EECC.

Mobile Network Operators (“MNOs”): There was a great 
deal of input and lobbying into the EECC, in particular by the 
GSMA, as one would expect.  Whilst there were provisions that 
they would have welcomed, the final position would probably have 
felt like a half-way house for them.  For example, I understand that 
the GSMA were pushing for minimum spectrum terms of 25 years 
for wireless broadband spectrum bands, though the EECC ended 
up setting “only” 20-year minimum terms.  Spectrum auctions 
for 3G, 4G and 5G to date have cost the MNOs many billions of 
Euros in fees and if the MNOs are required to re-bid for spectrum 
five years earlier than 25 years, that will have a negative impact in 
any network investment assessments.  The longer the licence, the 
greater the time period over which operators can amortise their 
investments and indeed Orange has presented research showing 
longer licences lead to greater investment per year. 

Understandably, it is important for the MNOs to have regula-
tory certainty as regards sharing of passive or active infrastruc-
ture.  As much of the EECC refers to “new” very high-speed 
networks, there is a risk for the MNOs that National Regulatory 
Authorities (“NRAs”) will limit this to 5G.  Given the spectrum 
promulgation properties of most frequencies being used for 5G, 
access obligations for MNOs to access fibre backhaul of the 
incumbents is important and the MNOs no doubt consider that 
the EECC did not sufficiently address this concern of theirs.

Furthermore, the consumer-related protections will most 
likely come as a disappointment to the MNOs who will need 

 On 11 December 2018, the European Commission published the 
new Directive establishing the European Electronic Communications 
Code (“EECC”) in order to revise and update the current EU 
communications regulatory framework.

 The EECC must be adopted by Member States into their 
national law by 21 December 2020.  The EECC will merge (and 
thereby simplify) and update the existing Framework Directive, 
Authorisation Directive, Access Directive and Universal Service 
Directive (being the four main Directives of the current regulatory 
framework).  The EECC should be considered in association with the 
BEREC Regulation, which formalises BEREC as a fully-fledged 
regulatory agency with broader powers.

 The BEREC Regulation is more specifically Regulation 2018/1971 
establishing the Body of European Regulators for Electronic 
Communications (“BEREC”) and the Agency for Support for 
BEREC (“BEREC Office”) which amends the previous Regulation 
(EU) 2015/2120 and repeals Regulation (EC) 1211/2009. 

 This new legal framework is of utmost importance for the communica-
tions	sector	and	has	a	number	of	core	objectives	including:	(i)	facilita-
tion of the roll-out of high capacity networks throughout Europe; (ii) 
consumer protection; (iii) new regulation of OTTs; and (iv) efficient 
use of spectrum.

 Notwithstanding the BEREC Regulation, the emphasis of regulation 
and enforcement still rests largely in the hands of the Member States.

Summary of the Key Changes and Objectives 
of the EECC
The following is a short summary of the above four core objec-
tives, which will be covered in more detail further on in this 
chapter. 

Incentivising very high capacity networks: The EECC is intended to 
make it easier for telecoms providers investing in 5G and very 
high capacity fixed infrastructure to fulfil their business plans 
and investment objectives.  A key difference to help achieve this 
being a shift from the pure competition law-based approach to 
regulating network roll-out and instead focusing upon the infra-
structure layer and encouraging co-investment.  The thinking 
is that if the new regulatory approach will provide potentially 
higher returns for investors, this would in turn facilitate the 
roll-out of high capacity networks.

Regulation of OTTs: Traditional telecoms providers will be 
pleased that the EECC also widens the definition of electronic 
communications service to include certain internet phone and 
messaging services within the scope of telecoms regulation.  
The intention is to help level the playing field for competition, 
so for those services which will now be subject to telecoms regu-
lation for the first time, this will represent a significant change.

Consumer Protection: Consumers are to benefit from a whole 
series of measures, including Mobile and Fixed Termination 
Rates (“Union-wide voice termination rates”).  This should not 
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new limited set of conditions to be attached to a general author-
isation for radio frequencies and their rights of use are now 
defined in the EECC.  The EECC also seeks to create nation-
al-level consistency and proportionality for authorisation of 
spectrum management, while preventing cross-border harmful 
interference, and establishing the “use it or lose it” principle. 

The EECC requires Member States to consider the promo-
tion of innovation, competition and investment as well as effec-
tive and efficient use of spectrum when setting spectrum licence 
durations, and as mentioned, introduced a minimum 20-year 
duration of licences for certain wireless broadband services.  
The intention is to create a system where spectrum should be 
used efficiently and dynamically, such as permitting undertak-
ings to transfer or lease individual rights of use to other under-
takings, provided licence conditions are maintained, although 
there are exceptions. 

NRAs are required to proactively develop authorisation 
models most appropriate to 5G developments, such as Article 
54 which specifies the bands 3.4–3.8 GHz and 24.25–27.5 GHz 
are to be made available for 5G services by 31 December 2020.

b. Fixed High Capacity Networks
Access and Investment Incentives seek to codify the best prac-
tices across member nations to provide regulations to reinforce 
the existing Significant Market Power (“SMP”) access regime.  
This includes encouraging improvement of infrastructure 
competition and network deployment, to ensure access to civil 
infrastructure (e.g. ducts and poles) held by SMP operators, and 
non-replicable network assets (e.g. in-house wiring and cables).  
The EECC introduces a simplified regulatory model for whole-
sale-only networks.  These provisions have strict conditions 
for when a network can be defined as truly “wholesale-only”.  
This may be particularly appropriate for local very high capacity 
networks, which might nevertheless be considered to have SMP 
in the future.

Furthermore, new provisions are proposed to facilitate 
commercial co-investment in new infrastructure.  This includes 
sharing new network elements between an SMP network owner 
and access seekers.  This does entail a greater degree of risk 
sharing compared to traditional access products.  It can also give 
a more durable basis for sustainable competition if appropriate 
conditions on the design of the co-investment are met.  These 
new provisions could allow adaptation of regulated access, the 
intention being for all co-investors to benefit from first-mover 
advantages relative to other undertakings.  Furthermore, clar-
ification on the circumstances where pricing flexibility can 
be granted to SMP operators, within acceptable competition 
requirements, is intended to enable clearer assessment of the 
benefits available to investors in new networks. 

To sustain the deployment of very high capacity networks 
throughout the European Union, NRAs are to consider the 
commercial access agreements as well as regulatory obliga-
tions imposed in their market analysis.  To relieve the reviewing 
burden, the maximum three-year market review period is to be 
extended to five years, which will no doubt be hugely welcomed 
by the NRAs.  There is also further clarification of the NRAs 
role in assisting SMP operators to migrate from legacy to new 
networks. 

Digital Exclusion Zones: NRAs are required to survey the 
state of broadband networks and investment plans and iden-
tify “digital exclusion areas”.  This is defined as zones where 
no operator or public authority has, or planned, to deploy very 
high capacity network or has performance of at least 100 Mbps 
download speeds.  The NRAs are empowered to raise a call to 
tackle these “digital exclusion areas” and will have powers to act 
against operators who deviate from their declared intention in 
digital exclusion areas.

to make a range of adjustments to comply with the additional 
protections.

Internet of Things (“IOT”) / Machine to Machine 
(“M2M”): The EECC does not use the term IoT in its Articles, 
but does use the term in a couple of places in the Recitals as 
distinct from M2M.  The Articles of the Directive do include 
provisions for M2M, though they are not singled out in the 
General Objectives as a priority.  This might come as a surprise 
to some, given the hockey stick projections abounding as to the 
likely exponential growth in M2M connections during the life-
cycle of the EECC.  Current communications laws in certain 
Member States, albeit compatible with the 2002 Framework, 
have been somewhat problematic in terms of their application 
to certain innovative M2M products and solutions being devel-
oped or rolled out.  Accordingly, IoT/M2M providers ought to 
have been hoping in the EECC for a consistent and clear regula-
tory position to be prescribed uniformly across the EU.

In my view, there are three key aspects for M2M and IoT 
providers to bear in mind in the EECC.  The new and hugely 
significant definition of “electronic communications service” 
includes “services consisting wholly or mainly in the conveyance of signals 
such as transmission services used for the provision of machine-to-machine 
services and for broadcasting”.  Whilst that definition may bring into 
the scope of ECS certain M2M services that the providers may 
have otherwise hoped would not be considered ECS in future, 
the flip side is the hugely beneficial streamlining of general 
authorisation notifications throughout the EU.  This will to an 
extent soften the blow and make it far more practical for M2M 
providers to comply with their ECS-related filing requirements.  
A further benefit to M2M will lie in the reference that NRAs 
should be able to grant numbering allocations to undertakings 
that are not providers of electronic networks or services (ECN/
ECS), including to M2M providers.  In relation to numbering, it 
is worth noting that NRAs will be required to determine certain 
numbering resources for extraterritorial use of national numbers 
to undertakings that are not ECN/ECS within the European 
Union.  

Resellers and MVNOs: There are no express provisions to 
support MVNOs, many of whom have struggled in securing and 
maintaining sufficiently viable MVNO arrangements with their 
host MNOs.  One measure that would have significantly helped 
resellers, MVNOs and indeed ultimately end-users would have 
been to extend the right to number portability from end-users 
to CPs more generally.  For example, if a CP reseller is receiving 
poor quality of service and uncompetitive pricing from say a 
larger CP whose services are being resold, unless a contrac-
tual right of porting has been agreed, the reseller will not have 
an express right under the EECC to port the numbers of its 
end-user customer base in one go to another CP providing a 
better service.  This unfortunately leads to inefficiency and 
poorer quality of service, given the impracticality of a CP 
getting each end-user of its customer base submitting individual 
demands to port their numbers.

Returning to the key themes, I will address further below some 
of the key themes running through the EECC in more detail.

1. Incentivising Very High Capacity Networks: Access 
and Investment Incentives

The EECC addresses and differentiates between incentivising 
very high capacity fixed networks on the one hand, and 5G 
wireless access on the other hand.

a. Spectrum Management
The EECC gives more prominence to general authorisations, as 
well as to shared use of spectrum, which is hugely beneficial.  A 
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voice termination services.  The Commission’s position is that 
lower termination rates can increase competition, and interven-
tion was necessary to rectify the disparity observed between 
national termination rates.  This proposed single maximum 
amount will consider the weighted average of efficient costs 
in fixed and mobile networks, and the EECC sets that the 
EU-wide termination rates shall not be higher than the highest 
rate in force six months before 31 December 2020, or whenever 
it is implemented.

5. Network Security and Resilience

The EECC introduces some changes to strengthen the current 
network security provisions which are currently covered by 
the Framework Directive and have been implemented in the 
Communications Act 2003.  This legislative framework is under 
review for the security and resilience of telecoms networks and 
services as part of the Telecoms Supply Chain Review due to 
conclude in 2019. 

6. Monitoring and Enforcement 

Much of the enforcement and harmonisation is set out in the 
EECC relating to governance, which looks to strengthen the 
NRAs and provide the powers to establish a minimum set 
of competences and enhance their independence require-
ments.  This is to be supported on a supra-national level with 
the re-tasking and strengthening of BEREC who are to act as 
a central information and regulatory force.  Some of their new 
tasks include: issuing guidelines on selected topics; reporting on 
technical matters; keeping registers, lists or databases; and deliv-
ering opinions on internal market procedures for draft national 
measures on market regulation.  This also includes changes to 
the general authorisation regime.  A “double-lock” system is 
introduced in cases where BEREC and the Commission agree 
on their position regarding the draft remedies proposed and 
notified by an NRA.  Then the NRA could be required by the 
Commission to amend or withdraw the draft measure and, if 
necessary, to re-notify its market analysis to them.

Concluding Remarks
The EECC naturally seeks to ensure that the regulatory posi-
tion is as consistent as possible throughout the EU.  It will mean 
that for some jurisdictions, the impact will be merely incre-
mental and felt far less than in others.  The UK is one such juris-
diction where many of the principles of the EECC are already 
enshrined in the Communications Act 2003 and the Ofcom 
General Conditions of Entitlement as well as the approach of 
Ofcom more generally; for example, by not requiring notifica-
tions for ECS/ECN.

Brexit
As at the time of writing, the UK withdrawal from the EU is 
still ongoing and Brexit is looming large.  However, notwith-
standing Brexit, the current UK plan is to have the EECC trans-
posed by secondary legislation and the overall strategy for the 
UK communications sector will no doubt aim to be consistent 
with the EECC.

2. Consumer and End-User Rights

There are more prominent end-user rights set out in the EECC, 
which aim to encourage NRAs and Member States to promote 
development and lighten regulatory burdens.  However, in the 
UK, many of the new provisions are already covered by the 
Ofcom General Conditions of Entitlement and that might be 
the case in a number of other Member States.

End-users are to be empowered through the provision of 
independent comparison tools to allow effective comparison 
between services coupled with safeguards to allow easy trans-
fers or provider switching between bundled services. 

Bill Shock Protection and Short Form Contract Summaries: Transparency 
is sought by requiring short form summaries of service contracts, 
and consumption control tools to prevent end-users from being 
surprised by the cost of their services. 

Furthermore, Article 99 obliges telecoms providers to not 
discriminate end-user access based on nationality, place of 
residence or place of establishment with the aim of removing 
barriers to accessing telecoms services across the EU. 

Practitioners should be advising electronic communica-
tions service providers to review carefully their contracts with 
end-users, to ensure that they will still be compliant after any 
new obligations introduced under the EECC have come into 
force (e.g. regarding the 24-month maximum contract duration).

As mentioned, the EECC also amends the definition of “elec-
tronic communications service” to harmonise consumer protec-
tion across Member States.  This now captures many telephony 
service and communication providers that were not included 
previously.  The broader definition now includes:
■	 internet access service;
■	 interpersonal communications service (including number-

based and number-independent services); and
■	 services consisting wholly or mainly in the conveyance 

of signals, such as transmission services used for M2M 
communications and broadcasting.

3. USOs

The goal of modernisation of the USO regime, by the suggested 
removal of legacy services (e.g. public payphones and directory 
enquiry services) and focus on broadband is furthered under 
the EECC.  It imposes new obligations for Member States to 
ensure affordable access to all end-users to functional broad-
band internet access services and voice communication.  

By way of example, in the UK, BT and KCom are the current 
designated providers of the USO requirements, but the service 
is meant to be technology neutral as long as sufficient capacity 
and quality is capable of being delivered.  Ofcom is to monitor 
the evolution and level of retail prices and take action in rela-
tion to the affordability.  Ofcom is to also carry out a review of 
legacy universal services by 21 December 2021 and every three 
years thereafter, with Government taking the final decision on 
whether or not to retain such services.

4. Mobile and Fixed Termination Rates

The EECC will set a single maximum EU-wide voice termina-
tion rates for both mobile and fixed-line calls by 31 December 
2020.  It is to be imposed on any provider of mobile or fixed 
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