The Post Brexit UK Data
Protection Legal Framework
This article describes the UK data protection legal framework applicable from the 1st of January
2021 and the data protection transitory measures agreed between the European Union ("UK") and
the UK under the trade deal.

What is the current UK Data Protection
law?
From 1 January 2021, the legislation governing data
protection in the UK consists of the directly transposed
national version of the General Data Protection Regulation
(the “UK GDPR”), the Data Protection Act 2018 (the “DPA
2018”) and the Privacy and Electronic Communications
Regulations (the “PECR”).
Therefore, the current UK data protection legal
framework is very similar to the EU data protection legal
framework.

Brexit’s effect on International Data
Flows
Transitory Arrangements for EU to UK Personal Data
Transfers - The Bridge under the TCA
The UK has now fully exited the EU and from the EU data protection legislation perspective, the UK
is a non-adequate country. This means that transfers of personal data from the EEA to the UK are
restricted.
However, on 24 December 2020, the EU and the UK declared the EU-UK Trade and Cooperation
Agreement agreed (the “TCA”), approximately one week before the ending of the Transition Period.
Under the TCA, personal data is allowed to continue to be transferred freely from the EU/EEA to
the UK for 4 months (until 1 May 2021), which may be extended a further 2 months (until 1 July 2021)
starting from 1 January 2021 (the so called “Bridge”).
The Bridge is to provide the European Commission (“EC”) additional time to assess whether to
extend an adequacy decision to the UK. This would allow unrestricted data flows between the EEA
and the UK beyond the Bridge period. If an adequacy decision is granted by the EC before the
Bridge expires, then data transfers from the EEA to the UK would not be considered as restricted
transfers to a third country and would not require the implementation of adequate safeguards
(such as standard contractual clauses).
The EC is set to formally send its draft decision on the UK’s adequacy within the coming weeks. The
EC's head of international data flows and protection, Bruno Gencarelli, has highlighted that one of
the contentious areas is the "safeguards applying to government access for national security and
law enforcement."
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Transfers from the UK to EEA
The UK government has confirmed that such transfers are not currently restricted. Therefore, no
transfer tools are currently necessary, though this is an area under continued analysis.
Similarly, if the UK government does not grant a formal adequacy decision to the EU, there may be
alternative restrictions for personal data moving from the UK to the EEA.
Transfers from the UK to third countries outside the EEA
The EEA allows transfers of personal data without the need to implement appropriate safeguards
(“transfer tools”), to any countries which, as at 31 December 2020, were covered by an EC
“Adequacy Decisions”.
The UK has issued its Adequacy Regulations allowing unrestricted transfers of personal data form
the UK to certain countries without the need to implement transfer tools. The Adequacy Regulations
cover: (i) the EEA countries; (ii) Gibraltar; (iii) the countries, territories and sectors covered by the
European Commission’s adequacy decisions (in force at 31 December 2020) which include Andorra,
Argentina, Guernsey, Isle of Man, Israel, Jersey, New Zealand, Switzerland and Uruguay. In
addition, there are partial findings of adequacy about Japan (only covers private sector
organisations) and Canada (only covers used or disclosed personal information in the course of a
commercial activity).
For restricted transfers from the UK to countries not covered by the Adequacy Regulations, the UK
has also implemented transitional provisions which allow the continued use of the EU transfer tools
(i.e. SCCs, binding corporate rules, etc).
The most frequent safeguard used by data exporters to cover restricted transfers of personal data
are the EU Standard Contractual Clauses (“SCCs”), valid as at 31 December 2020, both for existing
restricted transfers and for new restricted transfers (there are two sets currently available: (i)
controller to processor, and (ii) controller to controller).
If you would like to know more about the New Standard Contractual Clauses we have a blog post
linked here that has more information.
Transfers to the US which relied on Privacy Shield
As a result of the Schrems II decision in July 2020, which invalidated the Privacy Shield
arrangement, a transfer tool needs to be fully assessed and put in place to guarantee an
equivalent level of protection for the transferred data as applied under the GDPR. This can be met
with a combination of standard contractual clauses as well as implementing a “transfer impact
assessment” and any additional “supplementary measures”. The UK has continued to apply the
judgement and these new requirements will continue to apply to data transfers from the UK to the
US.
The material contained in this article is only a general review of the topics covered and does not
constitute any legal advice. No legal or business decision should be based on its content.
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