National Security and Investment Act:
Key Changes to Investment Regime
The Government has enacted the National Security and Investment Act 2021 (the "Act"), setting out
a new regime for screening certain investments, which came into force on 4 January 2022 (the
"Commencement Date").
The Act introduces a mandatory notification regime for
transactions in 17 sectors and a voluntary notification
regime for other transactions that may raise national
security concerns. Those sectors are set out in the
National Security and Investment Act 2021 (Notifiable
Acquisition) (Specification of Qualifying Entities)
Regulations 2021.
Practitioners and clients need to think carefully about
whether a given transaction will be caught by the new
regime, as failure to notify may render the transaction
void, and there is a risk of civil and criminal liability.
We summarise below the key changes brought about by
the Act, and steps for ensuring compliance.

The Notification Regimes
1. Mandatory Notification Regime

The Act imposes a mandatory notification regime for transactions meeting certain criteria. These
criteria are that:
(i) A trigger event has occurred or is likely to occur; and
(ii) The target entity is active in one of the 17 sectors specified under the Act, and carrying out
certain specified activities within those sectors.
A trigger event for mandatory notification occurs where a person gains control of a qualifying
entity (section 5(1)(a)), or qualifying asset (section 5(1)(b)).
A person is considered to have gained control of a qualifying entity where:
(i) they acquire shares which results in their percentage holding rising either:
a.
From 25% or less to more than 25% (section 8(2)(a));
b.
From 50% or less to more than 50% (section 8(2)(b)); or
c.
From less than 75% to 75% or more (section 8(2)(c));
(ii) they acquire voting rights which results in their control of voting rights increasing either:
a.
From 25% or less to more than 25% (section 8(5)(a));
b.
From 50% or less to more than 50% (section 8(5)(b)); or
c.
From under 75% to 75% or over (section 8(5)(c)).
(iii)they acquire voting rights in the entity which (whether alone or together with other voting rights
held by the person) enables the person to secure or prevent the passage of any class of resolution
governing the affairs of the entity (section 8(6)) (regardless of the percentage shareholding); or
(iv)the acquisition, alone or together with other interests or rights held by the person, enables the
person materially to influence the policy of the entity (section 8(8)).
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Subject to limited exceptions set out in section 11 of the Act, a person gains control of a qualifying
asset where they acquire a right of interest in, or in relation to, the asset and as a result the person
is able to:
(i) use the asset, or use it to a greater extent than prior to the acquisition (section 9(1)(a)), or
(ii) to direct or control how the asset is used, or direct or control how it is used to a greater extent
than prior to the acquisition (section 9(1)(b)).
Any transaction meeting these requirements is a notifiable transaction and must not complete
before notification to and approval from the Secretary of State.
For limited liability partnerships, the thresholds describe the rights in the percentage share of any
surplus assets on winding up (if this is not expressly stated, each member will be treated as having
an equal share).
In the case of minority veto rights, these only count if they provide the holder with a right to vote
on all or substantially all matters governing the affairs of the entity.
Only transactions which have UK nexus will be subject to the mandatory notification obligation
under the Act. An entity has sufficient UK nexus if:
(i) it is formed or recognised under UK law; or
(ii) it is formed or recognised in another territory but "carries on activities" or supplies "goods and
services to people in the UK".
An asset will have sufficient nexus if:
(i) it is used in connection with activities carried on in the UK; or
(ii) it is used in connection with the supply of goods or services to people in the UK.
2. Voluntary Notification Regime

Where a transaction takes place which relates to an entity not active in the 17 specified sectors, but
which could raise national security concerns, the Act introduces a regime for voluntary notification
and review.
While notification is voluntary, as set out below the Government has wide powers to call in and
unwind transactions, potentially up to 5 years after completion. It may therefore be advisable ot
notify where there may be such issues, in order to minimise uncertainty.
3. The Specified Sectors
The 17 sectors covered by the Act are:
i. Advanced Materials;
ii. Advanced Robotics;
iii. Artificial Intelligence;
iv. Civil Nuclear;
v. Communications;
vi. Computing Hardware;
vii. Critical Suppliers to Government;
viii. Cryptographic Authentication;
ix. Data Infrastructure

x. Defence
xi. Energy;
xii. Military and Dual Use Technologies;
xiii. Quantum Technologies;
xiv. Satellite and Space Technologies;
xv. Suppliers to the Emergency Services;
xvi. Synthetic Biology; and
xvii. Transport
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Potential Interventions and Remedies
1. Call In Power

Section 1 of the Act gives the Secretary of State the power to call in a transaction for review if they
reasonably suspect that arrangements are in progress or contemplation that would lead to a trigger
event occurring if put into effect (section 1(b)).
2. Retrospective Call In

The power to call in a transaction for review also applies retrospectively, i.e., to transactions which
have already completed (section 1(a)), where it suspects a trigger event has occurred.
For transactions completing from the Commencement Date, the Secretary of State may exercise
this power either:
(i) up to five years from the date of completion of the transaction (section 2(2)(b)); or
(ii) up to six months from the date on which the Secretary of State became aware of the trigger
event (section 2(2)(a)).
For transactions completing between 12 November 2020, when the draft legislation was published,
and the day before the Commencement date, the retrospective call-in power will also be available
to the Secretary of State for six months from the Commencement Date (section 2(4)).
3. Remedies

The Act gives the Secretary of State wide powers to impose remedies on transactions in order to
address any national security concerns.
The remedies available include:
imposing commitments on the transaction;
prohibiting the transaction; and
unwinding a completed transaction.
4. Sanctions

The Act gives the Secretary of State considerable powers to impose sanctions on parties that fail to
comply with the Act's requirements. In particular, these penalties could apply where a notifiable
acquisition is completed without obtaining the Secretary of State's approval, or when parties fail to
comply with orders made under the Act.
Possible sanctions include:
Fines of up to 5% of worldwide turnover or £10 million (whichever is the greater); and
imprisonment of up to 5 years.
5. Key Takeaways

i. All transactions should include a consideration of whether the Act may apply.
ii. In particular, parties should identify whether the target entity's activities fall within the 17
specified sectors. If they do not, parties should consider whether any other potential national
security issues are raised by the transaction.
iii. For notifiable transactions, the deal structure and timeline must allow time for notification and
potential review.
The material contained in this article is only a general review of the topics covered and does
not constitute any legal advice. No legal or business decision should be based on its content.

03

Competition & Antitrust: Key Contacts
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Chair, Antitrust Practice
Tim leads the competition law team at Preiskel & Co. Tim led
BT's competition law and public policy team for many years,
before becoming General Counsel.
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+44 20 7332 5645

Since rejoining private practice, he has dealt with almost every
type of case in telecoms and competition law, advising on the
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competition litigation. He is regularly praised by clients for his
commercially strategic legal advice.
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Competition and Markets Authority, and in relation to the
European Commission's Google investigations.
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Associate
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policy papers.
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Stephen Dnes
Senior Consultant

Stephen is a competition lawyer with extensive experience of a
wide range of competition law matters, including cartel
investigations and leniency applications, merger clearances,
abuse of dominance investigations, client counselling, and
litigation.

sdnes@preiskel.com

He has particular expertise in relation to technology markets,
and has also taught competition law at many levels of
sophistication.

+44 20 7332 5640
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